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The following is a quotation of 35 U.S.C. 103(a) which forms 
the basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 1 02 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 1-4 and 6-15 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Kanebo (JP 06-292544) in view of Rusoff 
(2,957,769) for reasons of record. 

Kanebo discloses the preparation of a beverage containing fats 
and oils that is filled into a hermetically sealed container. Extracted 
solutions of cocoa beans are mixed with water and an emulsifying 
agent and the mixture is heated to less than 85C and then 
homogenized (abstract and Table 1 and page 19 of translation). Milk 
is included in the beverage (see Key for Table 1 on page 19). The 
homogenization step is said to create a stable beverage solution. 
The claims appear to differ from Kanebo in the preparation of the 
extract and in the use of a centrifuge in the process. Rusoff teaches 
extracting cocoa beans with hot water (see example 1 and column 3, 
lines 70-75). When fine particle sizes of the cacao beans are used, 
Rusoff suggests there is a need for filtering the extract (column 4, 
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lines 39-47). The use of a centrifuge to filter the cocoa extract is 
described at column 4, lines 66-70. The final cocoa extract is said to 
contain 2-65 solids (column 4, lines 72-74), as required in claim 6. It 
would have been obvious to one of ordinary skill in the art to use the 
extraction method of Rusoff and centrifuge the extract of Kanebo to 
create a cacao extract containing smaller particles in it. It is 
appreciated that the temperature of centrifugation is not mentioned 
but one of ordinary skill in the art, who desired a high fat chocolate 
beverage, would be expected to centrifuge the cocoa above the 
melting point of the cocoa fat so that the fat does not solidify and be 
removed from the extract during processing. It is also appreciated 
that the fat content of the beverage is not mentioned but one of 
ordinary skill in the art would be expected to adjust the extent of fat 
extraction from the cacao nib by varying extraction time and the size 
of the cocoa nib as suggested by Rusoff (column 4, lines 30-44). 
Although milk is not mentioned, chocolate milk is known in the art. To 
add milk to chocolate would have been an obvious way to utilize the 
beverage of Kanebo. 

Applicant argues that the references only mention the use of a 
centrifuge but centrifugation is suggested as an alternative and 
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equivalent conventional means of filtration. Applicant argues that a 
disk centrifuge is not mentioned in the references. This has been 
considered but is not persuasive. It is appreciated that a disk 
centrifuge is not mentioned but Rusoff teaches centrifugation as an 
alternative to filtration. The selection of a disk centrifuge would be 
expected to also act to filter the cocoa ingredients as a centrifuge. 
No unobvious or unexpected result is seen from the selection of a 
disk centrifuge in the process of separating liquid from solid cocoa 
ingredients. As to the recitation "for two phase liquid-solid 
separation", one of ordinary skill in the art would expect a centrifuge 
to effect two phase liquid solid separation because the centrifuge is 
used as an alternative to filtration. 

Applicant argues that Rusoff also separates fat from water in 
his extraction. This has been considered but is not persuasive. The 
passage referring to centrifugation at column 4, lines 30-75 relates to 
liquid/solid separation and not to fat/water separation. Solids would 
be expected to separate from liquids as a result of the filtration by 
centrifugation process of the claims. 
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Applicant argues that Kanebo uses paper filters in his process 
but Kanebo is not the only reference relied upon in the rejection. The 
claims are rejected over Kanebo in view of Rusoff. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Carolyn A 
Paden whose telephone number is (571) 272-1403. The examiner 
can normally be reached on Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Keith Hendricks can be 
reached by dialing 571-272-1401. The fax phone number for the 
organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval (PAIR) 
system. Status information for published applications may be 
obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private 
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PAIR system, contact the Electronic Business Center (EBC) at 866- 
217-9197 (toll-free). 



/Carolyn Paden/ 
Primary Examiner 1794 



